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ISSUES ADDRESSED IN THIS BRIEF

In this respondents-intervenors’ brief, the State of Texas; Greg Abbott, Gover-
nor of Texas; and the Texas Commission on Environmental Quality (“Texas,” col-
lectively) address the issues raised by the Sierra Club as petitioner:

(1) whether venue for challenges to Additional Air Quality Designations for the

2015 Ozone National Ambient Air Quality Standards—San Antonio, Texas

Area, 83 Fed. Reg. 35,136 (July 25, 2018) (“the Challenged Action”), lies in this

Court or the D.C. Circuit; and

(2) whether EPA was required to designate Atascosa, Comal, and Guadalupe

Counties as nonattainment areas for purposes of the 2015 national ambient air

quality standards (“NAAQS”) for ground-level ozone. See Sierra Club Opening

Br. 3.

Texas will further address its own issue as petitioner, relating to EPA’s Bexar
County nonattainment designation, see Texas Opening Br. 2, in its reply brief.

SUMMARY OF THE ARGUMENT

EPA correctly argues that the issues raised by the Sierra Club lack merit. This
Court, the D.C. Circuit, and EPA have all concluded that venue for judicial review
of the Challenged Action lies in this Court. That conclusion is correct, and the Sierra
Club is not entitled to yet another opportunity to contest it.

On the merits, the Sierra Club fails to show that Atascosa, Comal, and Guada-
lupe Counties should have been designated nonattainment. The Court would need
to address the substance of the Sierra Club’s argument only if it rejects Texas’s chal-

lenge to EPA’s Bexar County nonattainment designation; if the Court agrees with
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Texas and sets that designation aside, there will be no basis for conducting a contri-
bution analysis as to nearby counties. But if the Court allows EPA’s Bexar County
nonattainment designation to stand, it should also decline to disturb the designations
for Atascosa, Comal, and Guadalupe Counties. Contrary to the Sierra Club’s asser-
tions, EPA’s technical analysis under the unchallenged five-factor test for determin-

ing contribution was correct.

ARGUMENT

I. The Court Should Reject the Sierra Club’s Effort to Renew Its
Fallacious Argument for a D.C. Circuit Venue.

A. The Sierra Club is not entitled to yet another venue ruling.

Before the petitioners filed their opening briefs on the merits, the Sierra Club
tried to establish that venue for judicial review of the Challenged Action lies in the
D.C. Circuit, rather than this Court. See Texas Opening Br. 13-15 (summarizing the
relevant procedural history). The Sierra Club briefed its position on venue in a
lengthy petition for administrative reconsideration (the “Reconsideration Petition”)
that was originally filed with EPA and was twice put before this Court. Texas Peti-
tioners’ Opposed Motion to Confirm Venue, App. 12, Texas v. EPA, No. 18-60606
(5th Cir. Oct. 17, 2018); Joint Motion of Sierra Club and Environmental Defense
Fund to Hold Cases in Abeyance, App. A, Texasv. EPA, No. 18-60606 (5th Cir. Oct.
18, 2018). The Sierra Club also separately briefed its position on venue to the D.C.
Circuit. Sierra Club’s Opposition to Texas’s Motion to Transfer 8-15, Sierra Club ».

EPA, No. 18-1262 (D.C. Cir. Nov. 7, 2018).
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The Sierra Club was unsuccessful each time. EPA declined to alter its venue
determination. See EPA Br. 30-38. This Court granted Texas’s motion to confirm
that venue lies here. Order, Texas ». EPA, No. 18-60606 (5th Cir. Oct. 26, 2018).
And the D.C. Circuit granted Texas’s motion to transfer the parallel D.C. Circuit
proceedings to this Court after considering the Sierra Club’s venue briefing. Order,
Sterra Club v. EPA, No. 18-1262 (D.C. Cir. Dec. 28, 2018). Neither the Sierra Club
nor any other party sought reconsideration of this Court’s order or the D.C. Cir-
cuit’s order.

The parties have now filed their opening briefs on the merits in accordance with
this Court’s order. That order contained no suggestion that the venue issue could or
should be revisited. It instead granted Texas’s motion to confirm venue, “allowing
merits briefing in this case to proceed” in this Court. Order 1-2, Texas ». EPA,
No. 18-60606 (5th Cir. Oct. 26, 2018). Cf. Texas v. EPA, 706 F. App’x 159, 161, 165
(5th Cir. 2017) (per curiam) (unpublished) (reflecting that the Court knows how to
invite further review of a venue question). As EPA has correctly explained, the venue
dispute has been finally decided and is law of the case. EPA Br. 26-30. The Court’s

analysis of the Sierra Club’s first issue should not proceed further.

B. Ifit revisits venue, the Court should confirm that venue lies here.

If it considers the issue again, the Court should reject the Sierra Club’s venue
argument again. Governed by 42 U.S.C. § 7607(b)(1), the venue question turns on
whether the action at issue is nationally or only locally or regionally applicable —and,
if the latter, whether it is based on a determination of nationwide scope or effect and

EPA publishes a finding to that effect. Texas ». EPA, 829 F.3d 405, 418 (5th Cir.
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2016). As explained below, the Challenged Action is the only action at issue here,
and it is distinct from EPA’s prior ozone designation actions of broader scope. It is
locally or regionally applicable, not nationally applicable. And EPA properly refused
to publish a finding that its core determinations were of nationwide scope or effect.
For all of those reasons, venue lies here.

1. Interpreting section 7607(b)(1) “requires close attention to detail.” 4. at
419. The analysis “begin[s] by defining the significant statutory terms.” /4. Chief
among those terms, and the starting point for determining venue, is the agency “ac-
tion” at issue. /d.

Here, the “action” is EPA’s final rule published in the Federal Register on July
25,2018. That action “establish[ed] initial air quality designations for the eight coun-
ties in the San Antonio-New Braunfels, Texas Core Based Statistical Area (CBSA)
for the 2015 [NAAQS] for ozone.” 83 Fed. Reg. at 35,136. It did not establish desig-
nations for any areas outside of that eight-county region of Texas.

Each petition for review challenged that singular “final action” or “final rule.”
Sierra Club’s Petition for Review 1, Texas v. EPA, No. 18-60606 (5th Cir. Sept. 24,
2018); Texas Petitioners’ Protective Petition for Review 1, Texas v. EPA, No. 18-
1263 (D.C. Cir. Sept. 24, 2018); Sierra Club’s Petition for Review 1, Sterra Club ».
EPA, No. 18-1262 (D.C. Cir. Sept. 21, 2018); Texas Petitioners’ Petition for Review
1, Texas v. EPA,No. 18-60606 (5th Cir. Aug. 28, 2018). The Sierra Club nevertheless
argues that the action at issue comprises both the Challenged Action and the previ-

ous two 2015 ozone NAAQS designation actions (which addressed areas throughout
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the country, excluding the eight Texas counties addressed in the Challenged Ac-
tion). Sierra Club Opening Br. 27-33. That argument rests on the premise that the
distinct final rules are, in fact, the same action for purposes of determining venue.
See id.

That is a false premise. Under section 7607(b)(1), “[t]he ‘action’ is the rule or
other final action taken by the agency that the petitioner seeks to prevent or over-
turn.” Texasv. EPA, 829 F.3d at 419. As just noted, in this case that is the Challenged
Action alone. This Court previously rejected an effort to conflate an earlier area-
designation action with the action before the Court. Texas ». EPA, 706 F. App’x at
164. That same reasoning applies with equal force here.

The Sierra Club argues that the Challenged Action is “based on the same ad-
ministrative record, the same methodology, and the same nationally applicable guid-
ance and legal interpretations as the designations for the rest of the country.” Sierra
Club Opening Br. 27-28. But those considerations do not make the Challenged Ac-
tion the same as the other final actions that preceded it, and they did not lead this
Court in either of the two prior Texas ». EPA cases to conclude that venue lay in the
D.C. Circuit.

EPA’s separate technical support document for the Challenged Action confirms
the distinct nature of the actions. It provides the data that EPA deemed relevant for
the eight counties in the greater San Antonio area and no others. C.I. No. 428. EPA
also separately responded to public comments it received on the designations for
these eight Texas counties in a stand-alone document. C.I. No. 427. The record in

the D.C. Circuit challenge to the previous designation action does not include these
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documents specific to the Challenged Action. Amended Certified Index of Docu-
ments Comprising the Record, Clean Wisconsin v. EPA, No. 18-1203 (lead) (D.C.
Cir. Mar. 22, 2019).

In short, EPA issued a single final rule applicable to just eight Texas counties
based on facts and analysis contained in stand-alone supporting documents applica-
ble to those counties only. It is that action, and not any other, that the petitioners in
this case challenge.

2. The next question is whether the Challenged Action is “nationally applica-
ble” or “locally or regionally applicable.” 42 U.S.C. § 7607(b)(1). The answer to
that question “turns on the legal impact of the action as a whole.” Texas ». EPA, 829
F.3d at 419. “‘Determining whether an action by the EPA is regional or local on the
one hand or national on the other should depend on the location of the persons or
enterprises that the action regulates rather than on where the effects of the action
are felt.”” Texas ». EPA, No. 10-60961, 2011 WL 710598, at *2 (5th Cir. Feb. 24,
2011) (quoting New York v. EPA, 133 F.3d 987, 990 (7th Cir. 1998)).

The legal impact of the Challenged Action is exclusively in Texas. The action
triggers a statutory obligation and deadline on the State of Texas, and only the State
of Texas, to develop and submit to EPA a revision to its plan for implementing the
2015 ozone NAAQS in the new Bexar County nonattainment area. 42 U.S.C.
§§ 7502, 7511(b). That legal obligation and statutory deadline are unique to Texas.
The Challenged Action is therefore “locally or regionally applicable.” 42 U.S.C.
§ 7607(b)(1); see Texas . EPA, 829 F.3d at 424.
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The Sierra Club fails to identify any impact of the Challenged Action that ex-
tends beyond Texas, much less nationally. And although the Sierra Club attempts to
distinguish this Court’s relevant decisions, its resort to case law from other circuits
reflects the failure of its argument under this Court’s precedent.

Even so, the out-of-circuit case law that the Sierra Club relies on fails to advance
its argument. The Sierra Club misleadingly states that ATK Launch Systems, Inc. v.
EPA, 651 F.3d 1194 (10th Cir. 2011), involved a challenge to designations for “dis-
crete portions of just two Utah counties.” Sierra Club Opening Br. 35 n.19; accord id.
at 27. Although only some portions of it were challenged, the rule at issue in ATK
Launch applied to “every state and territory.” 651 F.3d at 1198; see 7d. at 1196 (ex-
plaining that the rule “enumerate[ed] designations for areas across the country”).
Similarly, the Sierra Club tells the Court that Pennsylvania, Department of Environ-
mental Protection v. EPA, 429 F.3d 1125 (D.C. Cir. 2005), involved “challenges by
two states” to a designations rule. Sierra Club Opening Br. 35 n.19. But the rule at
issue in Pennsylvania also applied to “areas throughout the nation.” 429 F.3d at 1128.

The D.C. Circuit did not address venue in Pennsylvania. Butin ATK Launch, the
Tenth Circuit explained that it had to “analyze whether the regulation itself is na-
tionally applicable” by “looking at [the] face of [the] rule.” 651 F.3d at 1197 (citing
Nat. Res. Def. Council, Inc. v. Thomas, 838 F.2d 1224, 1249 (D.C. Cir. 1988)); accord
Texas v. EPA, 706 F. App’x at 163. A rule applicable to every state and territory is
“nationally applicable” and must therefore be challenged in the D.C. Circuit. 42
U.S.C. § 7607(b)(1); see ATK Launch, 651 F.3d at 1200 (transferring the case to the

D.C. Circuit). But “when a final rule, by its terms, regulates only people or entities
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in a single judicial district, the action is not nationally applicable” and must be chal-
lenged in the appropriate regional circuit. 7exas ». EPA, 706 F. App’x at 163 (citing
Dalton Trucking, Inc. v. EPA, 808 F.3d 875, 881 (D.C. Cir. 2015)). It is hard to imag-
ine a more straightforward exercise in statutory construction.

3. The final question is whether section 7607(b)(1)’s “nationwide scope or ef-
fect” exception to the general rule of regional-circuit review of regionally or locally
applicable rules applies here. See Texas v. EPA, 829 F.3d at 419-20. That question
has two parts: “(1) is the action based on a determination that has nationwide scope
or effect; and (2) did the [EPA] Administrator publish an adequate finding?” /4. Be-
cause section 7607(b)(1) separates these two conditions with an “and,” each must
be satisfied for the exception to apply. Here, neither condition is satisfied.

a. In Texasv. EPA (2016), this Court explained what is material to analysis of
the first question: “Section 7607(b)(1) . . . looks to the ‘determination’ that the chal-
lenged action is ‘based on.’ These determinations are the justifications the agency
gives for the action and they can be found in the agency’s explanation of its action.
They are the reason the agency takes the action thatit does.” 829 FF.3d at 419. “[T |he
relevant determinations are those that lie at the core of the agency action. Merely
peripheral or extraneous determinations are not relevant—the agency should iden-
tify the core determinations in the action.” /4.

In the Challenged Action, EPA clearly identified the “core determinations” on
which its designations were based. They are not determinations “of nationwide
scope or effect.” Id. They are determinations based on data specific to the San An-

tonio region of Texas. 83 Fed. Reg. at 35,137-39; see C.1. No. 428 at 6-22; EPA Br.
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37-38. Just as in the 2016 Texas ». EPA case, the determinations in the Challenged
Action “all related to the particularities of the emissions sources in Texas” and their
alleged impact on air quality in Texas. Texas v. EPA, 829 F.3d at 421.

b. Contrary to the Sierra Club’s present contention, EPA’s refusal to publish
a finding of nationwide scope or effect under section 7607(b)(1) did not merely “fail[]
to indicate EPA’s view on the proper venue for judicial challenges.” Sierra Club
Opening Br. 16. As the Sierra Club previously recognized, that refusal 44 indicate
EPA’s view that venue for judicial review lay in this Court, not the D.C. Circuit.
Reconsideration Petition 2; accord EPA Br. 32 & n.8. For all of the reasons already
stated, that view is correct. But EPA’s failure to publish the required finding is an
independent reason that the exception cannot apply here. See EPA Br. 32-33. For
that and all of the other reasons already noted, this Court’s prior determination that

venue lies in this Court was correct.

II. The Sierra Club’s Challenge to the Designations for Atascosa, Comal,
and Guadalupe Counties Fails.

There is a good reason the Sierra Club introduces the portion of its brief address-
ing the designations of Atascosa, Comal, and Guadalupe Counties with a statement
supporting EPA’s Bexar County nonattainment designation. See Sierra Club Open-
ing Br. 36-37. If the Bexar County designation were set aside, there would be no stat-
utory basis for designating any ‘“nearby” county nonattainment. 42 U.S.C.
§ 7407(d)(1)(A)(1). For that reason, the Court would need to consider the Sierra

Club’s technical challenge only if it concludes that Texas’s petition for review
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should be denied. See Texas Opening Br. 2, 31. And if the Court so concludes, it

should reject the Sierra Club’s challenge.

A. The Sierra Club’s challenge depends on the validity of EPA’s
contested Bexar County nonattainment designation.

Section 7407(d)(1)(A)(i) provides that a nonattainment area is “any area that
does not meet (or that contributes to ambient air quality in a nearby area that does
not meet) the [NAAQS].” The Sierra Club does not credibly contend that Atascosa,
Comal, and Guadalupe Counties do not meet the NAAQS. The most it can say is
that those counties “magy themselves be experiencing ozone pollution in excess of
the 2015 NAAQS.” Sierra Club Opening Br. 44 (emphasis altered). But as EPA
points out, there is no record support for that suggestion. See EPA Br. 80 n.19.

Atascosa, Comal, and Guadalupe Counties could have been designated nonat-
tainment only if they “contribute[d] to ambient air quality in a nearby area that does
not meet” the NAAQS. 42 U.S.C. § 7407(d)(1)(A)(1). There is no dispute that the
only “nearby area” that could qualify is Bexar County. See Sierra Club Opening Br.
37; EPA Br. 66. Therefore, if the Court grants Texas’s petition for review and sets
aside EPA’s Bexar County nonattainment designation, it would not need to reach (at
this point, at least) the Sierra Club’s technical argument about Atascosa, Comal, and
Guadalupe Counties because those counties could not be contributing to any nearby
nonattainment area. That argument could come back into play only if EPA validly
designated Bexar County nonattainment after considering all of the relevant data,

including the modeling data that Texas relied upon.

10
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B. If it reaches the merits of this issue, the Court should reject the
Sierra Club’s challenge to EPA’s technical analysis.

If the Court concludes that Texas’s petition for review should be denied, it will
need to reach the Sierra Club’s challenge to EPA’s analysis under the five-factor
“weight of the evidence” analysis that all parties agree governs contribution deter-
minations under section 7407(d)(1)(A)(i). See Sierra Club Opening Br. 37-45. That
challenge, which the Sierra Club presents in a relatively short section of its brief; fails
for the reasons EPA explains at much greater length. Compare id. with EPA Br. 65-
94. The Sierra Club provides far less than would be needed to overcome EPA’s de-
tailed technical analysis on this point. See, e.g., Sierra Club Opening Br. 45 (devoting
just one sentence each to several of the factors). For that reason, there is no need for

Texas to further supplement EPA’s briefing on the Sierra Club’s second issue.

11
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CONCLUSION

The Court should deny the Sierra Club’s petition for review and, for the reasons
stated in the Texas Petitioners’ other briefing, set aside the portion of the Challenged

Action that designates Bexar County a nonattainment area.

Respectfully submitted.
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